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R v Birmingham City Council ex parte Equal Opportunities Commission (EOC) [1989] 

IRLR 173 

 

1) Reference Details 

 

Jurisdiction: United Kingdom of Great Britain and Northern Ireland, House of Lords  

Date of Decision: 23 February 1989 

Case status: Concluded (House of Lords) 

 

2) Facts  

 

Birmingham City Council provided 600 places at voluntary aided grammar schools for 11 

year olds in eight selective single sex schools. At the age of 12 an equal number of places 

were available for boys and girls. However, selection procedures resulted in 390 places 

being allocated to boys and 210 to girls at the age of 11. The Equal Opportunities 

Commission (EOC) sought a declaration from the courts that Birmingham City Council’s 

policies were in breach of s. 23(1) of the Sex Discrimination Act 1975 as they discriminated 

against girls. 

 

At first instance, in the judicial review proceedings, McCullough J. ruled in favour of the 

Equal Opportunities Commission and granted a declaration that Birmingham City Council 

had breached s. 23(1) of the Sex Discrimination Act 1975. The Court of Appeal, whilst 

granting leave to appeal to the House of Lords, dismissed an appeal against the declaration 

by the Council. 

 

3) Law 

 

National Legislation 

 

• Education Act 1980 

• Education Act 1945 

• Sex Discrimination Act 1975  

 

Case law 

 

• Gill v El Vinos Co Ltd [1983] IRLR 206 CA 

• R v Secretary of State for Education and Science ex parte Keating (1985) 84 LGR 469 

HC 

• Jenkins v Kingsgate (Clothing Productions) Ltd (No 2) [1981] IRLR 388 EAT 

• Ministry of Defense v Jeremiah [1979] IRLR 436 CA 

 

4) Legal Arguments  

 

The Equal Opportunities Commission 

 

The Equal Opportunities Commission argued that s. 23(1) of the Sex Discrimination Act 

1975 obligated Birmingham City Council “not to discriminate on grounds of sex”. Yet, 

Birmingham City Council discriminated “against girls in the provision of grammar school 

education by treating girls less favourably on the ground of sex”. 
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Birmingham City Council (the Council) 

 

The Council argued that under s. 8 of the Education Act 1944 it was not part of the 

“function” of a local education authority to provide selective schools. Consequently, ‘failure 

to provide selective schools was neither an act nor a deliberate omission within s.23’ of the 

Sex Discrimination Act 1975.  

 

5) Decision 

 

The appeal of Birmingham City Council was dismissed and the declaration granted at first 

instance upheld against Birmingham City Council unanimously. The majority (and only) 

opinion was given by Lord Goff of Cheiveley. 

 

The court stated that:  

 

“[T]he council's provision of more places for boys than girls in selective secondary education 

treated girls ‘less favourably’ than boys within the meaning of s. 1(1)(a) of the Sex 

Discrimination Act.” 

 

On the issue the provision of selective school, the court stated:  

 

“In order to establish that there was less favourable treatment of girls by reason of their 

having been denied the same opportunities as boys, it was not necessary for the Commission to 

show that selective education is ‘better’ than non-selective education. It is enough that, by 

denying the girls the same opportunity as the boys, the council was depriving them of a choice 

which was valued by them, or at least by their parents, and which (even though others may 

take a different view) is a choice obviously valued, on reasonable grounds, by many others.” 

 

Consequently: 

 

“There is discrimination within the meaning of s. 1(1)(a) of the Sex Discrimination Act if there 

is less favourable treatment on the ground of sex, in other words if the relevant girl or girls 

would have received the same treatment as the boys but for their sex. The intention or motive 

of the defendant to discriminate is not a necessary condition to liability. If the council's 

submission were correct, it would be a good defence for an employer to show that he 

discriminated against women not because he intended to do so, but, for example, because of 

customer preference, or to save money, or even to avoid controversy. 

 

In order for there to be a contravention of s. 23, it is not necessary to show that the council is in 

breach of its duties under s. 8 of the 1944 Act. All that is necessary is that the council, in 

carrying out its functions under the section, did an act (or deliberately omitted to do an act) 

where such act or omission constituted sex discrimination. Were that not so, there would be a 

serious gap in the legislation. 

 

In the present case, whatever may have been the intention or motive of the council, it was 

because of their sex that the girls in question received less favourable treatment than the boys, 

and so were the subject of discrimination under the Sex Discrimination Act. This was well 

established by a long line of authority and there was no reason to depart from this established 

view.” 


